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Vickery
10th Leg.] [ L e g i s l a t u r e  o f  M a i n e .] 1830.
R E PO R T
OF THE
C O M M IT T E E  OF E L E C TIO N S,
IN THE CASE OF
J O S E P H  C. S M A L L ,
CLAIMING TO HOLD A SEAT IN THE
H O U S E  O F  R E P R E S E N T A T I V E S ,
- AS A MEMBER FROM THE
DISTRICT COMPOSED OF THE TOWNS OF
u n i t y ,  b u r n h a m  & t r o y .
i
Portland:
D a y & F r a s e r . . . Printers to the State. 
1830.
S T A T E  OF M A IN E .
HOUSE OF REPRESEN TATIVES, FEB. 5,  1830. 
On motion of Mr. S cammon of Pittston,
O rdered , That 300 copies of the Report of the Committee on Con­
ested Elections in the case of Joseph C. Small, be printed for the use 
of the members.
Extract from the Journal.
Attest, JAMES LORING CHILD, Clerk.
state of m a in e .
HOUSE OF REPRESENTATIVES, FEB. 5, 1830.
The Committee o f  this House on Contested E lec­
tions, to whom was referred the remonstrance o f Phin­
eas S. Bennet, o f  the town o f Troy, against the election 
o f Joseph C. Small, and against the right o f  said Small 
to a seat in this House, as the Representative from the 
representative district composed o f the towns o f  Unity, 
Troy, and Burnham, and claiming to himself the rights 
o f  a Representative o f  said District, founded on a pri­
or election to that o f  said Small, have had the subject 
under consideration, and
R E P O R T ,
That said towns held meetings on the second and 
fourth Mondays o f September last, to which no objec­
tions are made or offered ; and that at each o f the tri­
als had on said days, no person was elected. Another 
trial was had on the tenth day o f October last, and no 
objections are made and supported against the proceed­
ings in notifying and conducting the town meetings for 
that trial, except to the manner o f  notifying the electors 
o f the town o f Unity, to which, it is objected, that the 
constable neglected to comply with the vote o f  the town 
o f Unity, passed at a meeting holden on the sixteenth 
day o f March 1829, determining the manner o f  sum­
moning the meetings o f said town, which is ns follows, 
to wit— “  Voted that after the first Monday o f April 
next, our town meetings be notified at Allen Taber’ s 
store, Henry Farewell’ s Esq. grist-mill, and Thomas 
Broadstreet’ s Esq. house.”  The constable to whom 
the selectmen had given the warrant to notify the meet­
ing in the town o f Unity on the tenth o f October, neg­
lected to give notice thereof at said Farewell’ s grist­
mill, until the Wednesday next before the holding o f 
the meeting on Saturday o f the same week. At this 
trial the votes o f  the three towns were 77 for Small, 
88 for Bennet, and 55 for others. But the votes o f 
Troy and Burnham without Unity, were 76 for Bennet, 
9 for Small, and 55 for others, and would give Bennet 
a majority o f twelve votes. The selectmen o f the 
three towns met after the meetings on the 10th o f O c­
tober, and declared no choice ; and afterwards issued 
warrants in their respective towns for meetings on the 
thirty-first day o f October last, at which time meetings 
were held in the three towns, and the votes given were 
90 for Small, 65 for Bennet, and 13 for others, making 
Small’ s majority twelve votes. At the time o f the last 
meeting the friends o f Mr. Bennet generally contend­
ed that he had been elected on the 10th o f October, 
and some o f them did not attend meeting on the 31st o f 
October for that reason. Mr. Small’ s friends gener­
ally contended that Bennet had not been elected on the 
10th. There is evidence that several persons did not 
attend the meeting on the tenth o f October in Unity, 
considering the meeting illegal for defect o f  notice. 
The selectmen o f  the town o f Troy, in which town the 
greater part o f  the votes given at both meetings in O c­
tober, were for Bennet, certify that they had no knowl­
edge o f the defects o f  the notice for the meeting in 
Unity on the 10th o f October, at the time they issued 
a warrant for a new meeting in Troy on the thirty-first 
o f October.
The principal and material question presented on 
the above statement o f the facts is, what shall be the 
effect o f  votes given in one classed town, at a meeting 
not “  warned in due course o f law,”  as regards the 
voles given by the other towns o f  the same representa­
tive class at meetings, that are “ warned in due course 
o f  law ?”  Your committee are o f opinion that a cor­
rect decision o f this question may be important in its
operation upon the towns classed in representative dis­
tricts, and it must be apparent, that the same reason­
ing and the same principles would not be applicable to 
such a case, as might well be applied to a case, where 
the right o f  representation is vested in a single town. 
All the electors o f  a town may waive certain rights, 
which are secured to them by the Constitution and 
laws, if such an act should not interfere or effect the 
rights o f  others. In the choice o f  a Representative, 
the rights o f  the electors and o f the persons elected are, 
and in justice ought to be, regarded. The right o f 
electing and o f being elected, according to standing 
laws, lays at the foundation o f this Government. And 
in this case, if we should consider that the electors 
have waived their rights by not remonstrating against, 
nor objecting to the effect o f  the votes o f the town o f 
Unity given on the tenth o f October, in defeating the 
election o f Mr. B ennet, it must be recollected, that 
Mr. B ennet himself presents to this House his objec­
tions to the effect o f these votes, and claims the rights 
o f  one, who has been legally elected and whose rights 
have become vested under the Constitution and laws o f 
the land. Your Committee have no evidence that Mr. 
Rennet has waived the rights he may have acquired by 
the votes o f  Troy and B urnham, and are o f  opinion that 
he cannot legally and constitutionally be deprived or 
divested o f these rights.
It is believed by your Committee that not only the 
vested rights as established by the laws o f  the land, 
call for the promulgation o f  a Rule by which votes 
given for an election o f a Representaive at a meeting, 
“  not warned in  due course o f  law”  should become in­
operative to defeat an election already made by the 
votes given at a meeting legally warned, but also that 
the soundest principles o f  public policy and expedien­
cy are likewise observed in the establishment o f  such 
a rule.— For it is obvious that unless the manner di­
rected and provided by law for summoning town meet­
ings is substantially observed, the mode o f  calling
6meetings may become so various and irregular, and 
may depend on such uncertain and loose evidence as 
to cause constant distraction and dispute whether the 
electors have had actual notice and opportunity to ex­
ercise the rights o f suffrage. Whereas the mode, 
whatever it may be o f notifying meetings, which is di­
rected in pursuance o f law, will prevent dispute and 
distraction even if it should not be a more effectual no­
tice, than a mode which is not in pursuance o f the pro­
visions o f law.
It may he suggested, that it is unjust that the elec­
tors should bo disfranchised by the default o f duty in 
the officers appointed to take the necessary measures 
to receive and ascertain the suffrages o f  the people ; 
but as imperfection and fault are incident to all regula­
tions, and as remedies either public or private, are 
generally provided to prevent or redress such defaults 
so far as is practicable, it is believed that it would be 
better to enforce the duties o f such officers, who call 
and regulate the meetings o f the people for the exer­
cise o f the rights o f suffrage, than to give validity to 
loose and uncertain practices not substantially con­
formed to law, and tending to keep the community in 
a state o f  dispute, distraction and turbulence. I f  there 
is not sufficient remedy provided to compel constables 
to attend to the duty o f notifying town meetings, the 
Legislature ought to provide further remedy. From 
the nature o f  the subject it is, and always will be, in 
the power o f selectmen to disfranchise a town by not 
giving a warrant for meetings, or by neglecting their 
duties at the polls. The preventives o f such mischiefs 
must be found in their being held responsible to pun­
ishment, and subjected to penalties for such neglect at 
the proper tribunal. And it would but be perfecting 
the system of remedies to provide for enforcing on sub­
ordinate officers the duty o f notifying town meetings 
as established in such towns. This course in the 
opinion o f your Committee would be a far better rem­
edy for the neglects o f  such officers, than any attempt
to relieve those, who neglect to enforce the duty by 
permitting loose and uncertain practices to prevail in 
notifying town meetings, instead o f the mode agreed 
upon by a town in pursuance o f the power and duty 
given them by law.
Upon the principle, that giving effect to the votes o f 
the town o f Unity cast on the tenth o f October last, to 
operate against the election o f Phineas S. Bennet as 
the Representative o f  the class composed o f  Unity, 
Troy and Burnham, would be a violation o f the vested 
rights o f said Bennet, acquired by a majority o f  the 
votes in Troy and Burnham, as well as that it would 
be inexpedient and against sound policy, as regards the 
rights o f  suffrage, to give effect to the same, your 
Committee report, that the votes o f  Unity given on the 
10th o f October, are o f  none effect in the election, or 
in preventing the election o f said Bennet— and that he 
is entitled to his seat in this House as the Representa­
tive o f  Unity, Troy and Burnham, in the place and 
stead o f  Joseph C. Small, the sitting member.
W M . C L A R K , per order.
B L A N K  
P A G E
